
 

SETTLEMENT AGREEMENT REGARDING CLAIMS AGAINST  

THE KNAUF DEFENDANTS IN MDL NO. 2047 

(Subject to Court Approval) 

 

1.  Definitions 

 

1.1. Parties.  “Parties” shall mean the Knauf Defendants and the Class: 

 

1.1.1.   Knauf Defendants.   “Knauf Defendants” shall mean all Knauf entities that are 

signatories to this Agreement. 

 

1.1.2.  Class; Settlement Class; Class Members.  “Class,” also referred to as “Settlement 

Class” or “Class Members,” shall mean all members of one of the three Subclasses in 

Sections 1.1.2.1, 1.1.2.2 and 1.1.2.3 below who, as of December 9, 2011, filed a 

lawsuit in the Litigation as a named plaintiff (i.e., not an absent class member) 

asserting claims arising from, or otherwise related to, KPT Chinese Drywall, whether 

or not the Knauf Defendants are named parties to the lawsuit.  The following persons 

or entities are members of the class only for the purpose of obtaining benefits under the 

Other Loss Fund, but not for the purpose of obtaining benefits under  the  

Remediation  Fund  as  those  Class  Members’  Remediation Claims have been or 

will be resolved outside this Settlement:  (i) any person or entity which has settled 

claims against the Knauf Defendants under the Settlement Agreement for the 

Demonstration Remediation of Homes with KPT Drywall (“Pilot Program”) by 

executing both the Work Authorization  and  Release  as  defined  in  the  Pilot  

Program,  whose Affected Property has been or will be remediated under the Pilot 

Program; (ii) any person or entity whose Affected Property has been remediated under  

a Major  Builder  Settlement  Agreement; and (iii)  any person or entity whose 

Affected Property has been remediated under a settlement with a Builder or Supplier 

(including claims assigned by Class Members that were later settled by the assignee).   

The Class also shall include Multiple Unit Property Governing Bodies to the extent that 

any unit(s) of a Multiple Unit Property is the subject of a filed lawsuit in the 

Litigation. The Class shall not include claims relating to Chinese Drywall 

manufactured by Knauf entities other than KPT.  There shall be three subclasses: 

 

1.1.2.1.    The Residential Owner Subclass:   All members of the Class who are 

owners of and reside or have resided in Affected Property (“Residential 

Owners”).   The Residential Owner Subclass shall not include Owners, other 

than Mortgagees, who purchased Affected Properties with knowledge that the 

properties contained KPT Chinese Drywall and/or Non-KPT Chinese Drywall.   

The Residential Owner Subclass also shall not include Owners who sold or 

otherwise disposed of Affected Properties   except   for   former   owners   who   

lost   Affected Properties due to foreclosure or sold Affected Properties to 

mitigate losses. 

 

1.1.2.2.    The Commercial Owner Subclass:  All members of the Class who are 

owners of Affected Property for the purpose of selling or renting the Affected 

Property or using the Affected Property to conduct a business and who do not 
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reside in the Affected Property (“Commercial Owners”).   The Commercial 

Owner Subclass shall not include Owners, other than Mortgagees, who 

purchased Affected Properties with knowledge that the properties contained 

KPT Chinese Drywall and/or Non-KPT Chinese Drywall.  The Commercial 

Owner Subclass also shall not include Owners who sold or otherwise disposed 

of Affected Properties   except   for   former   owners   who   lost   Affected 

Properties due to foreclosure or sold Affected Properties to mitigate losses.   

Members of the Residential and Commercial Owner Subclasses also are 

referred to as “Owners”. 

 

1.1.2.3.    The Residential Owner Subclass and the Commercial Owner Subclass shall be 

referred to collectively as the “Owner Subclasses.”

 

1.1.2.4.   The Tenant Subclass:   All members of the Class who rent Affected Property.  

Members of the Tenant Subclass also are referred to as “Tenants”.  Non-owner 

residents will be treated as Tenants even if they do not pay rent. 

 

1.2.    Administrative Expenses. “Administrative Expenses” shall mean expenses associated with 

administering the Remediation Fund and the Other Loss Fund, and shall include, but not be 

limited to, the expenses of the Settlement Administrator, Special Masters, escrow agents, 

accountants, pro se attorneys and Ombudsmen. 

 

1.3.     Affected  Property.     “Affected  Property”  shall  mean  any  real  or  personal property, 

residential or commercial, containing KPT Chinese Drywall. 

 

1.4.   Already Remediated Properties Protocol.   “Already Remediated Properties Protocol”   shall   

mean   the   protocol  attached   as   Exhibit   A   for   resolving Remediation Claims of Owners 

who have self-remediated Affected Properties or have entered into contracts to self-remediate 

Affected Properties prior to the Execution Date. 

 

1.5.     Approved Claims.  “Approved Claims” shall mean claims submitted by Class Members that 

have been approved for reimbursement from the Remediation Fund and/or the Other Loss Fund. 

 

1.6.     Banner.     “Banner”  shall  mean  Banner  Supply  Co.,  Banner  Supply  Co.  - Pompano, 

LLC, Banner Supply Co. - Port St. Lucie, LLC, Banner Supply Co. - Fort Myers, LLC, and 

Banner Supply Co. - Tampa, LLC and all of their past, present and future owners, partners, 

shareholders, officers, directors, agents, attorneys, employees, parents, associates, subsidiaries, 

divisions, affiliates, insurers, and all predecessors and successors, assigns, or legal 

representatives. 

 

1.7.     Banner Class Settlement.  “Banner Class Settlement” shall mean the class action settlement 

with Banner preliminarily approved by the Court on August 11, 2011 and subsequent 

amendments thereto preliminarily approved by the Court on August 11, 2011. 

 

1.8.     Builder.   “Builder” shall mean any entity or person engaged principally in the business of 

construction of properties and to whom a Developer sells or has sold one or more lots on which 
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the property construction will take place.  A Builder shall not include a Developer engaged 

solely in selling the lot on which such property is constructed, who does not have the authority 

to manage or control the actual construction.  Other entities or persons excluded from the term 

Builder include, but are not limited to, subcontractors, material suppliers, installers, and design 

professionals. 

 

1.9.     Court.  “Court” shall mean The Honorable Eldon E. Fallon, who presides over In re Chinese 

Manufactured Drywall Products Liability Litigation, MDL No. 2047, in the Eastern District of 

Louisiana. 

 

1.10.   Developers.  “Developers” shall mean the developer of any properties with KPT Chinese 

Drywall. 

 

1.11.  Environmental  Certificate.     “Environmental Certificate”  shall  mean  a certification 

substantially in the form of Exhibit B from GFA International (1215 

Wallace  Drive,  Del  Ray  Beach,  Florida  33444)  or  another  environmental inspector, 

provided that both the Knauf Defendants and Settlement Class Counsel 

consent to such other environmental inspector. 

 

1.12.   Excluded  Releasee.    “Excluded  Releasee”  shall  mean  any  person  or  entity eligible to be 

an Other Releasee that does not participate in the Insurer Class Settlement or otherwise settle 

with the PSC and the Knauf Defendants.   An Excluded Releasee can also be an Other Releasee 

pursuant to Section 1.50.1. 

 

1.13. Execution Date.  “Execution Date” shall mean December 20, 2011. 

 

1.14.   Final  Cost  Estimate.    “Final  Cost  Estimate”  shall  mean  the  final  cost  to remediate the 

KPT Property prepared by the Lead Contractor or Other Approved Contractor and agreed to by 

the Knauf Defendants. 

1.15.   Foreclosed Property.   “Foreclosed Property” shall mean an Affected Property that is owned 

by a Mortgagee. 

 

1.16.   General Contractor.  “General Contractor” shall mean any general contractor which (i) took 

part in the building, remodeling or restoration of any property with KPT Chinese Drywall, and 

(ii) did so working under contract with, and/or under the direction of a Builder, Owner or his or 

her insurer, or Developer. 

 

1.17. Held Costs. “Held Costs” shall have the meaning set  forth by the Court in 

Pretrial Order No. 9. 

 

1.18.   Importers.  “Importers” shall mean any importer, which imported, marketed, distributed or 

supplied KPT Chinese Drywall. 

 

1.19.   Individual  Participating  Class  Members’  Costs.    “Individual  Participating Class 

Members’ Costs” shall mean those costs reasonably incurred by a Participating Class Member 

in connection with the prosecution of a claim relating to an Affected Property as limited in 
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Section 14.1. 

 

1.20.   InEx.   “InEx” shall mean Interior Exterior Building Supply, L.P. and all of its past, present 

and future owners, partners, shareholders, officers, directors, agents, attorneys, employees, 

parents, associates, subsidiaries, divisions, affiliates, insurers, and all predecessors and 

successors, assigns, or legal representatives. 

 

1.21.   InEx Class Settlement.  “InEx Class Settlement” shall mean the class action settlement with 

InEx preliminarily approved by the Court on May 13, 2011 and subsequent amendments 

thereto preliminarily approved by the Court on February 

23, 2012, including any supplemental recovery against InEx’s excess insurer, The 

North River Insurance Company. 

 

1.22.   Inspection  Protocol.     “Inspection  Protocol”  shall  mean  the  protocol  for inspecting 

properties for KPT Chinese Drywall attached as Exhibit C. 

 

1.23.   Installer.  “Installer” shall mean any person or entity involved in the installation, hanging, 

taping, and/or floating of KPT Chinese Drywall in any property. 

 

1.24.   Insurer Class Settlement.  “Insurer Class Settlement” shall mean the class action settlement 

with Builders, Suppliers, Installers and Participating Insurers preliminarily  approved   by  the   

Court   on  May  31,   2012  and   subsequent amendments thereto preliminarily approved by 

the Court on August 22, 2012. 

 

1.25.   Knauf Investment Assets.  “Knauf Investment Assets” shall mean the deposited funds and/or 

asset(s) described in Section 17.1.3. 

 

1.26.   KPT Chinese Drywall.  “KPT Chinese Drywall” shall mean any and all  drywall products 

manufactured, sold, marketed, distributed, and/or supplied by KPT and which are alleged to be 

defective.  “KPT Chinese Drywall” shall not include drywall products, manufactured, sold, 

marketed, distributed, and /or supplied by any Knauf Defendant other than KPT. 

 

1.26.1. Lower-Case   KPT   Chinese   Drywall.      “Lower-Case   KPT   Chinese Drywall” shall 

mean KPT Chinese Drywall bearing the lower-case “TianJin, China” markings.  Class 

Members with only Lower-Case KPT Chinese Drywall in their properties shall be 

eligible for benefits under this Settlement as set forth in Section 4.9. 

 

1.27.   KPT Drywall Percentage.  “KPT Drywall Percentage” shall mean the amount of KPT Chinese 

Drywall in the Affected Property divided by the total amount of KPT Chinese Drywall and 

Non-KPT Chinese Drywall in the Affected Property rounded to the next highest 10% 

increment, as determined according to paragraph II.C of the Inspection Protocol.   For example, 

if the amount of KPT Chinese Drywall in the Affected Property divided by the total amount 

of KPT Chinese Drywall  and   Non-KPT   Chinese   Drywall  equals  82%,  the   KPT   

Drywall Percentage shall be 90%.  However, if the amount equals 90%, the KPT Drywall 

Percentage  shall  not  be  adjusted  upward.     Applying  this  definition,  if  an inspection of 

an Affected Property reveals that there are 4 boards consisting of KPT Chinese Drywall, 2 
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boards consisting of Non-KPT Chinese Drywall and 4 non-reactive boards in the Affected 

Property, then the KPT Drywall Percentage will be 70% (four KPT Chinese Drywall boards 

divided by six total KPT Chinese Drywall boards and Non-KPT Chinese Drywall boards, 

rounded up to the next highest 10% increment). 

 

1.28. KPT Property.  “KPT Property” shall mean any Affected Property in which the 

KPT Drywall Percentage exceeds 90%.

 

1.29.   KPT Property Owners.   “KPT Property Owners” shall mean Owners of KPT Property. 

 

1.30.   L&W.   “L&W” shall mean L&W Supply Co. and all of its past, present and future owners, 

partners, shareholders, officers, directors, agents, attorneys, employees, parents, associates, 

subsidiaries, divisions, affiliates, insurers, and all predecessors and successors, assigns, or legal 

representatives. 

 

1.31.   L&W Class Settlement.   “L&W Class Settlement” shall mean the class action settlement 

with L&W preliminarily approved by the Court on April 26, 2012. 

 

1.32. Lead Contractor.  “Lead Contractor” shall mean Moss & Associates, LLC, 2101 

N.  Andrews  Avenue,  Suite  300,  Ft.  Lauderdale,  FL  33311. The  Knauf 

Defendants and Settlement Class Counsel may by agreement change the Lead 

Contractor. 

 

1.33. Lienholder.  “Lienholder” shall mean any person or entity which holds a lien on 

Affected Property with KPT Chinese Drywall. 

 

1.34. Litigation. “Litigation”  shall  mean  all  Class  Action  Omnibus  Complaints 

(“Omni Complaints”) filed in MDL No. 2047, and all Related Actions. 

 

1.35.   Major Builder Settlement Agreement.  “Major Builder Settlement Agreement” shall mean 

any one of the agreements among the Knauf Defendants, the PSC and certain Builders listed in 

Exhibit D filed under seal. 

 

1.36. Mixed Property.  “Mixed Property” shall mean Affected Properties in which the 

KPT Drywall Percentage is less than or equal to 90%. 

 

1.37. Mixed Property Owner.   “Mixed Property Owner” shall mean an Owner of a 

Mixed Property. 

 

1.38.   Mortgagee.   “Mortgagee” shall mean any person or entity which made a loan secured by 

Affected Property with KPT Chinese Drywall. 

 

1.39.   Mortgaged Property.   “Mortgaged Property” shall mean the real property and buildings of 

KI, as agreed upon by the Parties, pledged to secure the obligations of the Knauf Defendants to 

make payments under the Settlement pursuant to the Mortgages. 
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1.40. Mortgages. “Mortgages”  shall mean  mortgage agreements  in respect  of the 

Mortgaged Property. 

 

1.41. Multiple  Unit  Property. “Multiple  Unit  Property”  shall  mean  an  Affected 

Property that contains more than one living unit. 

 

1.42. Multiple Unit Property Governing Body.  “Multiple Unit Property Governing 

Body” shall mean the person(s) or entity(ies) having the legal authority or control

to bind a Multiple Unit Property, including but not limited to, a condominium association. 

 

1.43.   Non-KPT Chinese Drywall.  “Non-KPT Chinese Drywall” shall mean any and all reactive 

drywall products manufactured, sold, marketed, distributed, and/or supplied by a Chinese 

manufacturer other than KPT, including but not limited to, Taishan  Gypsum  Co.,  Ltd.  f/k/a  

Shandong  Taihe  Dongxin  Co.,  Ltd.;  Taian Taishan Plasterboard, Ltd.; Pingyi Zhongxin 

Paper-Faced Plasterboard Co., Ltd. f/k/a Shandong Chenxiang Building Materials Co., Ltd.; 

Crescent City Gypsum, Inc.;  Beijing  New  Building  Materials  Public  Ltd.  Co.,  and  China  

National Building Material Co., Ltd., and China National Building Material Group Corporation.   

Counterfeit drywall products that purport to be manufactured by KPT, but that are in fact 

manufactured by an entity other than KPT shall not be considered “KPT Chinese Drywall” and 

shall be considered “Non-KPT Chinese Drywall” only if the drywall is reactive.  “Non-KPT 

Chinese Drywall” shall not include drywall products manufactured, sold, marketed, distributed, 

and/or supplied by Wuhu or Dongguan, and shall not include drywall bearing the lower- case 

“TianJin, China” markings. 

 

1.44.   Ombudsman.    “Ombudsman”  shall  mean  a  construction  expert  available  to advise Class 

Members who select the Program Contractor Option described in Section 4.3.1.  The 

Ombudsmen shall be selected according to the procedures set forth in Section 4.5.1.7.2. 

 

1.45.   Order and Judgment.  “Order and Judgment” shall mean an order and judgment entered by the 

Court that: 

 

(i) Certifies the Settlement Class pursuant to Fed. R. Civ. P. 23(b)(3); 

 

(ii)       Finds that the Settlement is fair, reasonable, and adequate, was entered into in good 

faith and without collusion, and should be approved; and approves the Settlement; 

 

(iii)      Approves the Class Release provided in Section 5.2 and orders that, as of the Effective 

Date, the Released Claims as defined in Section 5.1 will be released as to the Knauf 

Defendants and Other Releasees; 

 

(iv)     Enjoins and forever bars any and all Participating Class Members from commencing 

and/or maintaining any action, legal or otherwise, against the Knauf Defendants arising 

out of, or otherwise relating to, KPT Chinese Drywall; 

 

(v)      Finds that the indemnity, defense and judgment reduction provisions in Sections 5.2.4, 

5.2.5 and 5.2.6 are valid, binding, and enforceable; and therefore, bars the assertion by 
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any entity or person against the Knauf Defendants of any contribution, indemnification, 

subrogation, or other claims arising out of the Participating Class Members’ claims 

concerning 

(i) the KPT Chinese Drywall claims against the Knauf Defendants and 

Other Releasees or (ii) this Settlement; 

 

(vi)      Enjoins  non-Class  Members  and  Class  Members  who  opt  out  under Section 8 from 

seeking or obtaining any recovery against or from, or seeking to execute or otherwise 

exercise remedies against the Knauf Investment Assets and any proceeds thereof, which 

asset(s) have been procured by the Knauf Defendants in furtherance of the Settlement 

for the benefit of the Settlement Class. 

 

(vii)     Finds that, pursuant to Fed. R. Civ. P. 54(b), there is no just reason for delay of entry 

of final judgment with respect to the foregoing. 

 

1.46.  Other Approved Contractor.   “Other Approved Contractor” shall mean a contractor other than 

the Lead Contractor approved by the Knauf Defendants and Settlement Class Counsel to 

perform the remediation work under the Program Contractor Remediation Option set forth in 

Section 4.3.1. 

 

1.47.   Other Covered Expenses.  “Other Covered Expenses” shall mean reimbursement for all 

alternative living expenses, personal property damage, maintenance of the KPT Property during 

remediation, including, but not limited to, payment of all utility  bills,  insurance,  property  

taxes  and  maintenance  of  landscaping,  and moving and storage expenses, incurred as a 

result of the remediation of the KPT Property, pursuant to Section 4.3.1.1 through 4.3.1.3. 

 

1.48.   Other Loss.   “Other Loss” shall have the meaning set  forth in Section 4.7.1 below. 

 

1.49. Other Loss Fund.  “Other Loss Fund” shall mean the Fund described in Section 

4.6 below. 

 

1.50.   Other Releasee.  “Other Releasee” shall mean any person or entity that supplied, installed  or  

facilitated  and/or  assisted  in  such  supply  or  installation  of  KPT Chinese Drywall, including 

but not limited to, Banner, InEx, L&W, Importers, Suppliers, Builders, Developers, General 

Contractors, Installers, Realtors, Subcontractors, and Subsuppliers which purchased or received 

KPT Chinese Drywall from a Supplier, used Chinese Drywall sold, marketed, distributed and/or 

supplied by a Supplier in the construction of Affected Property, or sold or marketed Affected 

Property containing KPT Chinese Drywall, and all of their past, present and future owners, 

partners, shareholders, officers, directors, agents, attorneys,   employees,   parents,   associates,   

subsidiaries,   divisions,   affiliates, insurers and all predecessors and successors, assigns, or 

legal representatives, except for Excluded Releasees. 

 

1.50.1. A  person  or  entity  can  be  both  an  Other  Releasee  and  an  Excluded Releasee if 

some but not all of his (its) insurers participate in the Insurer Class Settlement or other 

settlement with the PSC and the Knauf Defendants.  In that case, the person or entity 

will be treated as an Other Release with respect to uninsured claims and 
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claims insured by participating insurers and as an Excluded Releasee with 

respect to claims insured by the non-participating insurers.

 

1.51. Participating  Class  Member. “Participating  Class  Member”  shall  mean  all 

Class Members who do not opt-out as provided in Sections 8.1 and 8.2. 

 

1.52.   Plaintiffs’  Steering  Committee;  PSC.    “Plaintiffs’  Steering  Committee”  or “PSC” shall 

mean the group of plaintiffs’ counsel appointed by the Honorable Eldon E. Fallon to manage 

and administer the affairs of all plaintiffs in MDL No. 

2047 and to assist the Court in administering its docket.  The PSC, as currently constituted, is 

described by Pretrial Order No. 8A (Rec. Doc. No. 6960). 

 

1.53.   Pledged Assets.  “Pledged Assets” shall mean the assets of KI, as agreed upon by the Parties, 

pledged to secure the obligations of the Knauf Defendants to make payments under the 

Settlement pursuant to the Security Agreement. 

 

1.54.   Preliminary Approval Order.   “Preliminary Approval Order” shall mean an order of this 

Court preliminarily approving the Settlement. 

 

1.55.   Proof of Claim Form.   “Proof of Claim Form” shall mean the form by which Class 

Members submit claims for benefits in a format to be mutually agreed upon by the Parties and 

approved by the Court. 

 

1.56.   Realtors.     “Realtors”  shall  mean  any  realtors  involved  in  any  real  estate transaction 

with respect to any property with KPT Chinese Drywall. 

 

1.57.   Related Actions.  “Related Actions” shall mean any and all state court, federal court, foreign 

court, international tribunal or arbitration claims arising out of, or related to KPT Chinese 

Drywall, regardless of whether the Knauf Defendants are parties, including, but not limited to, 

the matters identified in Exhibit E hereto. 

 

1.58.   Related Claims.   “Related Claims” shall mean unlitigated claims of a Class Member against the 

Knauf Defendants arising out of, or related to KPT Chinese Drywall. 

 

1.59. Released Claims.  “Released Claims” shall have the meaning set forth in Section 

5.1. 

 

1.60.   Released Party.   “Released Party” or “Released Parties” shall mean the Knauf Defendants 

and the Other Releasees and their respective parents, subsidiaries, affiliates, divisions, 

predecessors, successors, heirs, legal representatives, legatees and/or assigns, together with past, 

present and future officers, directors, board members, shareholders, members, presidents, 

managers, partners, employees, distributors, retail dealers, agents, servants, representatives, 

consultants, in-house or outside attorneys, insurers, and reinsurers of each of the foregoing. 

 

1.61.   Remediation Claims.  “Remediation Claims” shall mean claims associated with the KPT 

Property Owner’s or Mixed Property Owner’s remediation of the Affected Property prior to the 
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Execution Date, including the reasonable costs of remediation and the Other Covered Expenses. 

 

1.62. Remediation  Fund. “Remediation  Fund”  shall  mean  the  Fund  described  in 

Section 4.2 below. 

 

1.63.   Remediation Protocol.   “Remediation Protocol” shall mean the protocol for remediating 

Affected Properties attached as Exhibit F. 

 

1.64.   Replacement Security.  “Replacement Security” shall mean the letter of credit, bank 

guarantee and/or collateral assets described in Section 17.1.4. 

 

1.65.   Security Agreement.  “Security Agreement” shall mean the security agreement to be agreed 

upon by the Parties and approved by the Court in a form that will be attached hereto as Exhibit 

G.   A mutually satisfactory Security Agreement is a condition precedent to the performance 

of the Parties’ obligations under this Agreement. 

 

1.66.   Settlement.     “Settlement”  shall  mean  this  Settlement  Agreement  and  the settlement for 

which it provides resolving all claims by Participating Class Members against the Knauf 

Defendants, as well as all exhibits attached hereto or incorporated herein by reference. 

 

1.67.   Settlement Administrator.  “Settlement Administrator” shall mean the person or entity 

appointed by the Court to administer the Settlement.   The parties shall jointly recommend 

that Lynn C. Greer, Esq. of BrownGreer PLC (115 S. 15th Street, Suite 400, Richmond, VA 

23219-4209, Tel: (804) 521-7202, Fax: (804)521-7299, e-mail: lgreer@browngreer.com) be 

appointed Settlement Administrator. 

 

1.68. Settlement Class Counsel. “Settlement Class Counsel” shall mean MDL No. 

2047 Plaintiffs’ Liaison Counsel and MDL No. 2047 Plaintiffs’ Lead Counsel 

Russ Herman and Arnold Levin. 

 

1.69. Settlement Funds.  “Settlement Funds” shall mean the Remediation Fund and the 

Other Loss Fund. 

 

1.70. Settling Defendants.  “Settling Defendants” shall mean the Knauf Defendants. 

 

1.71. Shared Costs.  “Shared Costs” shall have the meaning set forth by the Court in 

Pretrial Order No. 9. 

 

1.72.   Special Master.  “Special Master” shall mean the person or entity appointed by the Court 

responsible for reviewing information submitted by Participating Class Members and making 

determinations concerning individual Participating Class Members’  benefits  under  the  

Settlement  Funds.     The  parties  shall  jointly recommend that John W. Perry, Jr. of Perry 

Atkinson Balhoff Mengis & Burns, LLC be appointed Special Master. The parties shall jointly 

recommend that Patrick A. Juneau of the Juneau Firm be appointed as an additional Special 

master in the event that the Special Master appointed by the Court is unable to perform all the 

duties assigned. 

mailto:lgreer@browngreer.com
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1.73.   Subcontractor.  “Subcontractor” shall mean any subcontractor which took part in the  

building,  remodeling  or  restoration  of  any  property  with  KPT  Chinese Drywall. 

 

1.74.   Subsupplier.  “Subsupplier” shall mean any person or entity to which a Supplier sold, 

marketed, distributed, or supplied KPT Chinese Drywall, directly or indirectly, to be provided 

to another for use or installation, in any property. 

 

1.75. Suppliers.  “Suppliers” shall mean, Banner, InEx and L&W. 

 

1.76.   Tenants.  “Tenants” shall mean any person or entity who rents Affected Property with KPT 

Chinese Drywall. 

 

1.77.   Xactimate.     “Xactimate”  shall  mean  the  full  estimate,  including  10%  for contractor 

overhead and 10% for contractor profit (but no additional overhead and profit for the Lead 

Contractor), prepared by the Lead Contractor using the Xactimate software as described in the 

Court’s Findings of Fact and Conclusions of Law in Hernandez v. Knauf Gips KG, No. 09-

6050 and the testimony and exhibits cited therein for purposes of determining benefits under 

Sections 4.3.2 through 4.3.6.  For each KPT Property, the Lead Contractor shall prepare the 

Xactimate based on the KPT Property’s geographic location and the most recent complete 

Xactimate pricing. 

 

1.78.   Second Amendment.  “Second Amendment” shall mean the second amendment to the InEx 

Class Settlement and this Settlement preliminarily approved by the Court on November 19, 

2012 and incorporated fully as part of this Settlement. 

 


